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CHAPTER IV

INTER-AM ERICAN CONVENTION ON GENERAL RU LES:
CRITICAL ANALYSIS
As was pointed o u t in the preceding chapters, the legislator’s
interest in regulating the general rules o f private international law
surfaced in the Americas for the first tim e in the A dditional Pro
tocol to the M ontevideo Treaties of 1889, which was textually
adopted as the A dditional Protocol to the 1940 Treaties. The Bus
tam ante Code, for its part, includes treatm en t of certain general
rules in its Prelim inary Title. None o f these instrum ents, however,
contains an exhaustive regulation o f the general rules.
The original idea to produce a convention specifically dealing
w ith general rules o f private international law was clearly stated
for the first tim e in R esolution 3 o f the X lX th Conference of the
Inter-A m erican Bar A ssociation432. F o r its part, CIDIP-II analyzed
the drafts o f general rules presented by the Inter-A m erican Juridical
C om m ittee433, the delegation o f Argentina and the delegation of
Mexico. A docum ent prepared by J L. Siqueiros and C. Arellano
G arcía434, which provided valuable inform ation on the provisions
in force in the legislation o f various Am erican countries, was also
the subject o f consideration. Based on its deliberations regarding
these m aterials CIDIP-II approved the Inter-A m erican C onvention
on General Rules o f Private International Law, the first instru
m ent to deal w ith m ost o f the general rules o f private international
law.
This critical analysis o f the Convention will include an evaluation
o f its expediency as an instrum ent o f norm ative unification in the
Am ericas; its ability to com bine legal certainty w ith sufficient
flexibility for the achievem ent o f justice in dealing w ith specific
cases; and its innovative nature, reflected by im proved form ulations
and provisions which fill the existing gaps on either national legal
system s or conventional instrum ents. With respect to its expediency
as an instrum ent o f unification, we shall consider w hether the Con
vention conform s w ith dom estic enactm ents and judicial decisions;
we shall also evaluate its conceptual and term inological precision
and its consistency w ith current doctrinal trends in the hem isphere.
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1. Scope o f Application o f the Convention

A rticle 1 establishes the scope o f application o f the Convention
as follow s:
“A rticle 1. Choice o f the applicable rule o f law governing
facts connected with foreign law shall be subject to the pro
visions o f this Convention and other bilateral or m ultilateral
conventions th at have been signed or m ay be signed in the
future by States Parties.
In the absence o f an international rule, the States Parties
shall apply the conflict rules o f their dom estic law .”
This provision has no precedent in previous codification activities
in the hem isphere. From a doctrinal point o f view, this provision
com ports w ith Savigny’s theory, according to which the applicable
rule o f law is selected on the basis o f the legal relationship or fac
tual situation. This m ay be seen in the first sentence o f A rticle 1:
“ Choice o f the applicable rule o f law governing facts connected
w ith foreign law . . . ” The territorialist conception, which considers
the rule o f law an issue o f State sovereignty, and uses it in order to
determ ine the legal relations th a t m ust be regulated, is thus aban
doned.
In addition, Article 1 determ ines the hierarchical order o f the
rules th a t govern issues connected w ith foreign law. The need for
and expediency o f including this article in the Convention were
extensively debated during the drafting process. On the one hand,
some alleged th at the c o n ten t o f the rule was self-evident and thus,
no express treatm en t was re q u ire d ; on the other hand, it was argued
th at its inclusion was relevant in a convention on m atters o f in ter
national treaties, b u t n o t in one such as th a t under discussion.
Nevertheless, the prevailing opinion was th a t its inclusion was war
ranted on the grounds th a t it contained an appropriate guiding
precept, useful for those non-specialists who deal with private
international law 435.
In our view, this provision has far greater im portance, for it tends
to ensure the uniform application of private international law in
the hem isphere by proclaim ing the prim acy o f international con
ventions over dom estic law. This conform s w ith present trends in
international law, which have induced the partial abandonm ent o f
the dualist conception th a t the application o f dom estic law is the
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direct result o f state sovereignty, which does n o t perm it the subor
dination o f national law to the provisions em bodied in international
conventions.
We concur, therefore, w ith G oldschm idt, for whom Article 1
em bodies the m onist principle436, and w ith Parra Aranguren who
asserts th at the article reaffirm s the rule generi per speciem derogatur, since international conventions co nstitute special laws o f
preferential application437.
2. Content o f the Convention
(a) The Application o f Foreign Law
The much-discussed issue o f the nature of the applicable foreign
law has given rise, as m entioned above438, to an abundant source
of jurisprudence and doctrine. The C onvention deals w ith this
topic in A rticle 2 which provides :
“A rticle 2. Judges and authorities of the States Parties
shall enforce * the foreign law in the same way as it w ould be
enforced by the judges o f the State whose law is applicable,
w ithout prejudice to the parties’ being able to plead and prove
the existence and c o n te n t o f the foreign law invoked.”
The history o f this article m ay be traced back to Articles 1 and 2
o f the A dditional Protocol to the Treaties on Private International
Law (M ontevideo 1889 and 1940), which provide for the applica
tion ex officio o f foreign law and establish the pow er o f the
parties to “ plead and prove the existence and c o n ten t o f the law
invoked” . A similar provision is contained in Article 408 o f the
Bustam ante Code.
The first distinction th a t should be highlighted betw een the ar
ticle under consideration and its predecessors in the aforem entioned
international instrum ents, is the replacem ent o f the term “ the laws” ,
which in a civil law system includes only the enactm ents o f legisla
tive bodies. This term was changed to “ the foreign law ” (in Spanish
“ el derecho extranjero” ) which allows fo r the inclusion, in addition
to statu to ry law, o f custom and jurisprudence, which are of special

* For purposes o f this work, the term “application of foreign law” will be
used in place o f the term “enforcement o f foreign law” .
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significance in the com m on law system. This form ula, therefore,
represents an effort to bring b o th systems closer.
The second distinction is the elim ination of the term “ex officio".
As previously pointed o u t439, the ex officio application o f foreign
law is a controversial issue betw een those w ho consider it a question
o f fact which m ust be proven and those who consider it a question
o f law.
During the debates concerning A rticle 2, it was deemed inexpe
dient to include the term ex officio expressly for tw o reasons: first,
it was held th at it dealt w ith procedural principles which have a
close connection w ith State sovereignty; second, arguably such term
was redundant since the article already established the duty to
apply foreign law ( “ shall enforce the foreign law ” ) 440. We share this
in terpretation, which, in addition, coincides w ith the antecedents
contained in the existing inter-A m erican instrum ents (M ontevideo
Treaties and B ustam ante Code), w ith the trends reflected by do
m estic doctrine and jurisprudence and with the form ulas established
in the m odern European instrum ents441. We also feel th a t the broad
expression “ foreign law ” includes the m andatory application o f the
foreign private international law rule, when appropriate, although
it does n o t necessarily im ply acceptance o f renvoi442.
In this connection, M exico, when signing the C onvention, m ade
an express reservation to A rticle 2, since according to th at coun
try ’s in terpretation, A rticle 2 “ only creates an obligation when the
existence o f the foreign law has been proven before the judge or au
th o rity , o r its terms are know n to them in some other m anner” 443.
M exican legislation, doctrine and jurisprudence, as indicated in
C hapter III444, require p ro o f o f foreign law. It follows then, th at
the expression used in the last p art o f the reservation “ or its term s
are know n to them in some o ther m anner” , signals a departure
from the rigid form ulas used in th a t legal system , in favour of a
flexible posture which grants the judge an active role in the appli
cation o f foreign law.
The form ula adopted for the application o f foreign law, “ in the
same way as it would be enforced by the judges o f the State whose
law is applicable” , allows the conclusion th at, in addition to the
statutes, the judge o f the forum ought to consider all other elem ents
th at w ould be used by the judge o f the State whose law is applicable.
The construction o f the foreign rule o f law, therefore, m ust be
undertaken within the co n tex t o f the legal system to which it
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p ertain s445. This position is in conform ity w ith the provisions o f
the Inter-A m erican C onvention on P roof of and Inform ation on
Foreign Law
also adopted at CIDIP-II — which m akes reference
to “ the tex t, validity, m eaning and legal scope” o f the foreign law.
The form ula adopted also implies th a t case law will either serve
as a binding precedent or as a guiding principle, depending on its
character w ithin the system to which the law being applied belongs.
In addition, it ensures the legislative creativity o f the judge, an
indispensable elem ent if existing gaps in the law are to be filled,
and determ ines th a t the extensive or restrictive use o f discretion
is dependent on the m anner in which the judge o f the o th er State
w ould have disposed o f the m atter.
A rticle 2 follows the M ontevideo Treaties and the Bustam ante
Code in recognizing the right o f the parties to “ plead and prove
the existence and co n ten t of the foreign law invoked” . This right
has been established w ith the objective o f providing the judge w ith
the assistance th at he m ay require from the parties in acquiring
inform ation on the c o n ten t and scope o f the foreign law 446.
It should be noted, however, th a t “p ro o f” in the term s of
A rticle 2 is o f a different character than th a t required to prove the
existence o f factual issues. Therefore, the article refers to “ . . . the
parties’ being able to plead and prove . . .” , thus recognizing their
right rather than imposing a duty, which would only be proper with
reference to issues o f fact upon which the application o f foreign
law will rest (property situs, place o f execution o f an act, e tc .)447.
A rticle 2 responds to the doctrinal evolution taking place in the
countries o f the hem isphere and is a valuable precedent to confirm
national jurisprudence which considers foreign law as a question o f
law. Furtherm ore, it reflects the position sustained in the draft laws
on private international law and the liberal trend o f recent legisla
tion o f some states o f the U nited States and rules adopted for the
Federal co u rts448. In this respect, it should be m entioned th at the
way was paved for the form ula adopted in Article 2 by the provi
sions o f the M ontevideo Treaties and the Bustam ante Code, which
triggered a strong m om entum to overcom e the traditional con
ceptions in force at the tim e o f drafting the civil codes o f some
Am erican countries.
Therefore, this article contributes to the norm ative unification
o f private international law in the hem isphere. Such unification is
strengthened by the im provem ent in the term inology used, as
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reflected in form ulas which allow a rapprochem ent betw een the
civil and the com m on law systems, while still m aintaining the
necessary conceptual precision. Similarly, the form ulas used, par
ticularly the one referring to “ foreign law ” , endow the rule with
the necessary flexibility to ensure ju st and equitable results in
specific cases449.
(b) Procedural Appeals
The Convention provides the following concerning admissible
appeals regarding the application o f foreign la w :
“Article 4. All the appeals provided for in the procedural
law o f the place where the proceedings are held shall also be
admissible for cases in which the law o f any o f the other
States Parties is applicable.”
The direct forerunner o f this rule m ay be found in Article 3 o f
the A dditional Protocol to the M ontevideo Treaties o f 1889 and
1940, which em body a similar formula. The Bustam ante Code, for
its part, established in its Article 412 the appeal for annulm ent
(cassation) w ith respect to foreign law, although it lim its it to the
contracting States where such appeal exists.
Article 4 o f the C onvention proclaim s the principle of procedural
non-discrim ination w ith respect to the foreign law, according to
which “ the judge applies the foreign law m aintaining w ith the
latte r a relation to the same degree as th a t m aintained w ith his
own law ” 450.
It is widely know n th a t there has been an extensive doctrinal
debate on the availability o f the appeal for annulm ent when foreign
law is to be applied. During the debates concerning this article, ob
jections were voiced regarding the validity o f the rule with respect
to this rem edy. It was understood th at the purpose o f such rem edy
is tw o fo ld : to lim it the pow er o f the judge to its strictly jurisdic
tional aspects - preventing him from becoming a legislator through
abusive in terpretation o f the law — and to achieve the unification
o f dom estic jurisprudence. It was held th a t the tw o functions of
th e rem edy refer to the judge’s dom estic law, and to allow it in
the case o f foreign law was incom patible with the nature o f the
rem edy and w ith the purposes for which it had been c reated 451.
Various argum ents were adduced to justify the inclusion o f the
appeal for annulm ent under the provisions o f A rticle 4. Thus, it
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was asserted th a t the expression “ all the appeals” is sufficiently
clear and broad to cover the appeal for annulm ent. Furtherm ore,
it was suggested th at the relation betw een the trial judge and the
foreign law is the same as th at he w ould have w ith his own law,
and th at, therefore, the rem edy should be admissible.
It was also considered th at the availability o f the above-men
tioned rem edy should depend on the dom estic la w ; if the latter
perm its it solely with respect to the dom estic law, then it w ould
n o t be available when foreign law was to be applied; if the legal
system allows it w ith respect to any legal rule, the rem edy would
then be appropriate. It was held, therefore, th a t the problem was
basically one o f interpretation o f the national legislation452.
It has been in terp reted , however, th at
“it seems unquestionable th a t the in ten t o f the rule is n o t to
surrender to the legislation o f each one o f the States parties
the determ ination o f admissibility o f the appeal for annul
m ent on the grounds of a violation o f the foreign law and, in
th at the rule’s term s equate foreign law and dom estic law w ith
respect to the various aspects relating to the operation o f this
rem edy. It would n o t be proper, therefore, th at different
treatm en t be established ad libitum in each one o f the States
bound by the C onvention453” .
A special problem arose w ith respect to the com m on law system.
As was pointed out, this system traditionally considered the foreign
law a question o f fact. In the U nited States under the com m on law
the in terpretation o f foreign law was treated as a question o f fact
which could n o t be reviewed by the higher courts, especially by
the State and federal suprem e c o u rts454. Nevertheless, the classical
view in th at country had evolved to the ex ten t th a t if the finding
o f the ju ry in m atters o f foreign law conflicted flagrantly w ith the
evidence produced by the parties, the finding m ay have been set
aside by the higher c o u rt455. The circum stances have carried further
w ith the new Rule 44.1 of the Federal Rules o f Civil P rocedure456
which, in reference to foreign law, provides th a t “The c o u rt’s de
term ination shall be treated as a ruling on a question o f law ” . On
the basis o f this provision, appeals w ould be available against deci
sions concerning the application o f foreign law, although it would
be wise to keep abreast o f the jurisprudential developm ents in this
m atter.
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In our opinion, Article 4 contem plates the availability o f the
appeal for annulm ent. The form ula “all the appeals” is sufficiently
clear and broad to include it within its term s. F urtherm ore, the
above-m entioned precedent, A rticle 412 o f the Bustam ante Code,
allows one to conclude th at the in ten t o f the Latin American
countries was to include it among the pertin en t remedies w ith
respect to the application o f foreign law. Finally, the legal charac
ter o f foreign law inferred from A rticle 2 o f the Convention reaf
firms the availability o f the appeal for annulm ent in the application
of foreign law.
A rticle 4 m ay also be considered useful in the process o f norm a
tive unification in the Americas. The form ula adopted allows for
the use o f the procedural rem edies o f the forum , thus facilitating
flexible proceedings depending upon the specific characteristics o f
each case. A lthough Article 4 does n o t represent an innovation in
conventional rules in the hem isphere, its inclusion effectively com 
plem ents Article 2 o f the Convention.
(c) The Unknown Institution
With respect to the exception o f the unknow n institution, the
C onvention fills a gap in the national systems and in the existing
in ter-Am erican instrum ents. The reason for its inclusion m ay be
found in the need for regulating those international private cases
which are sim ultaneously related to both systems, civil law and
com m on law.
The Convention on General Rules dealt w ith the problem o f the
unknow n in stitution and established the following provision :
“Article 3. Whenever the law o f a State Party has in stitu 
tions or procedures essential for its proper application that
are n o t provided for in the law o f an o th er State Party, this
State Party m ay refuse to apply such a law if it does n o t have
any like institutions o r procedures.”
N one o f the previous codifying endeavours in the hem isphere
include a provision which can be considered strictly equivalent to
th a t contained in the above article. Nevertheless, some situations
th a t have a certain analogy w ith the institution under exam ination
have been considered. Thus, the M ontevideo Treaty on International
Commercial Overland Law ( 1940) refers in A rticle 9 to the “p artner
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ships or corporations created in a given State, in a form unknow n to
the laws o f another S ta te ” , allowing them to do business subject
to the local laws.
The unknow n in stitution constitutes one o f the exceptions to
the application o f the foreign law together with public policy (ordre
public) and fraud on the law. On its m ost extrem e interpretation,
this exception prevents the application o f the foreign law when the
institution established therein does n o t exist in the legal system o f
the trial judge in an exactly analogous fashion. As was pointed
o u t457, this strict construction o f the unknow n in stitution would
be an offshoot o f the territorialist theory w ith a view to lim it the
application of foreign law excessively.
Arguably, the exception o f the unknow n institution becomes
apposite when the legal category which is to be applied is contrary
to the public policy o f the fo ru m ; y et, it m ay be considered th a t in
th a t case, it is the public policy issue which leads to the rejection of
the foreign law and n o t the fact th at the institution is u n k n o w n 458.
During the debates held on this article, an effort was m ade to
provide for justifiable grounds for rejecting foreign law when the
institution under consideration was unknow n, w ithout introducing
too broad an exception th at would excessively reduce the applica
tion o f foreign law. The form ula finally adopted m eets both requi
rem ents. In the first place, it authorizes the forum to determ ine
w hether or n o t it is justifiable to adm it the exception in a specific
case; it is, therefore, an exception o f permissive application ( “m ay
refuse to apply” ). Second, it lim its the exception only to those
cases in which it is n o t feasible to apply institutions o f the forum
analogous to the foreign unknow n institution. The provision,
therefore, takes on a broader perspective th a t allows a positive use
of adaptation. However, because the article basically refers to those
cases in which there is a technical or factual obstacle to the appli
cation o f a foreign law, the scope o f the applicability o f the excep
tion is som ew hat restricted.
Article 3 marks, in our opinion, a significant advance in the
hem isphere codification process. Its innovative nature is obvious,
since the exception o f the unknow n institution had n o t been con
sidered in prior conventional instrum ents and its treatm ent in the
national legal systems is practically non-existent459. With respect
to its intrinsic structure, the rule is clear from a term inological
p oint o f view and conceptually precise in specifying the cases in
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which the exception m ay be invoked. F urtherm ore, the permissive
character o f its application allows the judge the necessary flexibility
to determ ine its applicability in specific cases. We feel, therefore,
th a t the rule em bodied in A rticle 3 has becom e a significant tool o f
conventional unification o f private international law in the hem i
sphere.
(d) Public Policy
As m entioned in a preceding section460, an evolution has taken
place in the area o f public policy, evidenced by the departure from
firmly territorialist views tow ards the conception o f public policy
as an exception to be used restrictively. The doctrinal developm ent
in the hem isphere has played an im portant role in the process, in
th a t it has allowed a consensus on the form ula established in Ar
ticle 5 o f the Convention, which provides:
“The law declared applicable by a convention on private
international law m ay be refused application in the territory
o f a State Party th at considers it m anifestly contrary to the
principles o f its public policy (ordre public)."
The A dditional Protocol to the M ontevideo Treaties of 1889 and
1940, in Article 4, proscribes the application o f foreign laws when
they are contrary to “ the political institutions, laws o f public order,
or good m orals o f the forum ” . With respect to the execution o f
foreign judgm ents, the Treaties on International Procedural Law
(M ontevideo, 1889 and 1940), establish in A rticle 5 th a t they will
have extraterritorial validity as long as they do “ n o t conflict w ith
public order in the country o f their enforcem ent” .
It has been repeatedly stated th a t the B ustam ante Code has
given broad scope to the concept o f public po licy 461. The basic ar
ticles o f the Code which refer to this in stitution define the laws o f
international public order as those “ binding alike upon all persons
residing in the territory w hether or n o t they are nationals” (A rt. 3,
II), and establish th at “constitutional precepts are o f an internatio
nal public order” (A rt. 4), as are “All rules o f individual and col
lective protection, established by political and adm inistrative law ”
(Art. 5).
The first elem ent o f the B ustam ante Code th a t should be under
lined is the direct connection betw een the above-transcribed pro
vision found in A rticle 3, II, and the Mancini doctrine, according to
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which the concept o f international public policy is used to desig
nate those laws or territorial rules th at are applied exclusive of any
foreign law and th at bind both nationals and foreigners. As m ay be
noted, this conception o f public policy is expansive making it the
rule rather than the exception through its a priori application. The
M ancinian conception found in the B ustam ante Code possesses a
certain doctrinal timeliness, as m ay be seen from Article 6 o f the
draft inter-A m erican convention on general rules prepared by the
Inter-A m erican Juridical C om m ittee462.
The broad scope given to public policy has led to its erroneous
identification w ith public law. This is partly evidenced by the term s
used by the B ustam ante Code in its A rticles 4, 5, and 423, section 3,
the first tw o o f which were incorporated verbatim by the InterAm erican Juridical C om m ittee into its draft convention. The folly
o f identifying public policy with public law is evident given th at
public policy is an in stitution o f private law, applicable w ithin the
am bit of the rules of private law capable of extra-territorial appli
cation.
It follows th a t the form ula proclaim ed by the B ustam ante Code
in its Article 4 — “ constitutional precepts are o f an international
public order” — is partly accurate, i.e., w ith respect to certain
principles o f public and private law whose im portance is funda
m ental for the S ta te ; it is inaccurate w ith respect to o th er consti
tutional provisions lacking any connection w ith the relationships
th at could arise betw een individuals and th at, therefore, are alien
to the public policy exception. Such a broad conceptualization of
public policy does n o t belong in a code o f private international
law.
In the M ontevideo Treaties, as well as in the conventions adop
ted in the CIDIPs — in particular Article 5 o f the Convention under
consideration — public policy clearly operates as an exception to the
application o f foreign law. In this way it comes closer to Savigny’s
doctrine and to the a posteriori application o f the exception, th at
is, once the national rule o f private international law has been
applied, and the effects o f the applicable foreign law have been
determ ined, its effects are analyzed in order to determ ine its con
form ity w ith the public policy o f the forum .
The form ula incorporated in the conventions adopted at CIDIP-I
deals with the pow er o f the State to refuse to carry out a procedure
or to apply a rule w hen it is “m anifestly contrary to its public policy
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(ordre publicJ ” 463. Article 5 o f the Convention m akes inroads in
determ ining the lim its o f the public policy exception, in th a t the
clash o f the effects o f the foreign rule with the public policy o f the
State in which it m ust be applied, in addition to being manifest,
m ust impinge upon the principles o f th a t public policy. It excludes,
therefore, m ere opposition o f the foreign law to the dom estic rules
th a t em body such principles464.
The basic discussions concerning the adoption o f the form ula
designed to regulate the public policy exception were held during
CIDIP-I465. The outcom e was the previously m entioned term “m anifestly contrary to its public policy (ordre pu blic)” —included
in alm ost all the conventions adopted at th a t conference. This
form ula is repeated in the Conventions o f CIDIP-II and has been
im proved upon in A rticle 5 o f the Convention on General Rules
through the express reference to the “principle” o f public policy
o f the country in which the foreign law determ ined by the conflict
rule m ust be applied.
The provision under exam ination does n o t define public policy
nor does it refer to its substance. This is in keeping with the posi
tion adopted of considering public policy as an exception th at
eventually provokes the rejection o f the foreign rule as the result
o f a com parative process betw een the effects o f the latter and the
principles em bodied in the form er. Likewise, it m ay be observed
th at the term “international” is elim inated, although it would have
been preferable to retain the tex t “ international public policy” ,
which in the technical language o f this branch o f law refers in a
precise m anner to the exception under consideration, in contrast
to dom estic policy which is designed to safeguard the fundam ental
rules and principles of a legal system w ith respect to the acts per
form ed by individuals who are subject to it. This was U ruguay’s
position as set forth in the declaration subm itted at the tim e o f
signing and ratifying the C onvention466.
It should also be noted th at A rticle 5 is silent regarding the
m anner in which the judge is to proceed once the incom patibility o f
the foreign law with the public policy o f the forum is determ ined.
It m ay be inferred th at preference was given to consolidating the
areas o f agreem ent concerning public policy, thus avoiding the
introduction o f new controversial elem ents th a t could jeopardize
the consensus. This is one o f the areas in which alternatives de
signed to improve the general rules incorporated in the Convention
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m ust be explored. In this regard, there are some interesting pre
cedents, such as the form ula used by the Portuguese civil code o f
1967, which provides in such a case for the application o f “ the
m ore appropriate rules o f the com petent foreign law” , and if the
latte r is n o t possible, the application o f the dom estic Portuguese
law. A similar form ula is adopted in the A rgentine draft code on
private international law 467. On the other hand, the adaptation o f
rules o f the same legal system as th at elim inated on grounds of
public policy w ould find support in A rticle 9 o f the Convention.
As previously m entioned, Article 5 improves upon the form ula
used in order to restrict the scope o f the exception. This gives
greater flexibility in specific cases. Its doctrinal orientation is clear
and responds to the trends of thought in the continent. It also jibes
with recent jurisprudential practice in the m ajority o f the countries
studied herein468 and w ith the special draft laws on private inter
national law 469. F or these reasons, this article may be considered
useful tow ards achieving conventional unification in the hemisphere.
Nevertheless, the role o f public policy on private international law
rem ains a sensitive issue, especially for those countries w ith a strong
territorialist tradition, and continues to be a significant obstacle in
the unification process in the c o n tin e n t470.
(e) Fraud on the Law (Fraudulent Evasion o f the Law)
With respect to fraud on the law 471, we indicated th a t there is a
gap in the regulation o f this in stitution as a general rule o f private
international law. In fact, as drawn from the previous discussion
on this topic, fraud on the law is contem plated only w ith respect
to specific subject-m atters (marriage, contracts, etc.), and in other
cases its specific application is the result o f an extensive interpreta
tion o f the concept o f fraud or abuse o f law as used in civil law.
Furtherm ore, it should be noted th a t fraud on the law has no history
in the hem ispheric activity472. F or this reason, it is particularly
im portant th at this in stitution was included in Article 6 o f the
Convention, which provides:
“The law o f a State Party shall n o t be applied as foreign
law when the basic principles o f the law o f another State Party
have been fraudulently evaded.
The com petent authorities o f the receiving State shall de
term ine the fraudulent in te n t o f the interested parties.”

320

Tatiana de M aekelt

A rticle 6 establishes fraudulent evasion o f the law as an exception
to the application of foreign law. The exception operates when there
is a “ fraudulent evasion o f the basic principles o f the law o f another
P arty ” . The basic elem ent o f this form ula is the deliberate displace
m ent o f the connecting factor o f the conflict rule in order to induce
the application o f another foreign law m ore favourable to the inter
ests o f the parties. It should be noted, th a t although, on the one
hand, the expression “ basic principles of the law ” broadens the
possibility o f using the exception, on the other hand, it m akes it
m ore difficult to p u t in to practice.
This difficulty increases due to the requirem ent o f p ro o f o f an
o ther e le m e n t: the fraudulent in ten t o f the parties. This form ula,
set fo rth in the second paragraph o f the article under consideration,
was harshly criticized in the debates conducted during the drafting
process473.
In this connection, some advocated th at judges cannot determ ine
such in ten t, which should instead be inferred from external m ani
festations, and th at the expression used in the article was an em
bodim ent o f the subjective theory concerning fraud on the law,
presently superseded by the objective theory o f external m anifes
tations.
In order to solve the problem s posed by the reference to the
fraudulent in te n t o f the interested parties, it was proposed th at the
language “ to determ ine the fraudulent character o f the evasion”
be u s e d ; however, it was n o t accepted, and the original term inology
was m aintained. One o f the argum ents p u t forth in favour o f th a t
language was th a t today, fraud on the law should be focused m ore
tow ards those evasions stem m ing from econom ic interests, in par
ticular, the incorporation o f com panies w ith the view to avoiding a
stricter dom estic law. It was reasoned th at adoption o f this language
w ould be a step tow ards the m odernization o f private international
law because it w ould em pow er a judge to determ ine, in all cases,
the in te n t o f the parties in entering into certain legal acts o f an
econom ic nature.
This article m ay be im proved upon in the future. It is n o t clear, for
exam ple, if the rule assumes the principle fraus omnia corrumpit,
thus em bracing the fraudulent act per se, as well as negating all the
legal consequences. N or does the provision specify which law is the
subject o f fraudulent evasion. This provision has been in te rp re te d 474
as n o t only referring to fraudulent evasion o f the lex fori b u t also
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o f the laws o f another State p arty which are applicable by reason
o f the forum ’s conflict law. It w ould, therefore, be desirable to
ad o p t alternative language which provides guidelines in order to
solve this m urky issue.
With respect to the rule under discussion, it should be stressed
th a t the G overnm ent o f Uruguay, following the predom inant trend
in its national doctrine and jurisprudence, m ade an express reserva
tion to A rticle 6, in th a t it felt th a t article introduced “ a new
exception to the standard application o f the com petent foreign
law ” as well as “ a subjective elem ent which is hardly perceptible” .
Uruguay also indicated th at the article in question would, in m any
cases, adversely affect the autonom y o f the parties as to choice o f
law, and that, therefore, it w ould only be applicable when the
co u n try ’s interests were harm ed and “ n o t in the case o f strictly
private relations” . The reservation also asserts th a t the fraudulent
establishm ent o f the connecting factor “ w ould actually n o t be
fraud on the law but rath er fraud, and consequently, the connect
ing factor would n o t have been properly established” 475.
Article 6 has been the subject o f harsh criticism. We conclude,
therefore, th at its expediency as a unifying instrum ent m ight be
curtailed. The reference to the in te n t o f the parties to determ ine
the existence o f fraud on the law does n o t prom ote legal certainty,
in th a t it gives the judge excessive leeway to exercise discretion.
Furtherm ore, the form ula adopted, although clear from a con
ceptual p oint o f view, is open to debate. The m erits o f the article
in question stem from , as indicated previously, the fact o f having
entered into an area which was heretofore untouched in the
inter-A m erican sphere and n o t very well-established in the na
tional legal systems. F o r this reason, this rule m ay be considered
m ore as a p o in t o f departure, rather than as a final goal, w ithin
the process o f elaboration o f conventional instrum ents in the
A m ericas476.
(f) Vested Rights
As we have seen477, the concept o f vested rights has been treated
in the national systems only in connection w ith very specific cases.
The C onvention p rovides:
“A rticle 7. Juridical relationships validly established in a
State Party in accordance w ith all the laws w ith which they
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have a connection at the tim e o f their establishm ent shall be
recognized in the o th er States Parties, provided th at they are
n o t contrary to the principles of their public policy (ordre
public). ”

The M ontevideo Treaties do n o t contain any provision similar
to the foregoing. Reference to vested rights in those treaties is
lim ited to the capacity o f individuals and to their rights with res
pect to personalty478. The Bustam ante Code, for its part, estab
lished the extraterritorial validity o f “ the rights acquired under the
rules o f this C ode” 479, provided th at their effects or consequences
are not in conflict with a rule o f international public order.
Article 7 o f the Convention varies the traditional treatm ent
concerning vested rights, thus improving the form ula under which
they are recognized. In the first place, the rule uses the expression
“juridical relationships” in place o f “vested rights” , which was the
term used in the draft convention prepared by the Inter-Am erican
Juridical C om m ittee. During the debates, it was deemed th at the
term finally adopted has a broader scope and therefore covers a set
o f situations such as occurrences having legal consequences480.
In the second place, it should be noted that the rule under con
sideration contains the condition th at the “juridical relationship”
be validly established in a State party “in accordance with all the
laws w ith which they have a connection at the tim e o f their establish
m e n t” . With the adoption o f this form ula, the old “vested rights”
theory, which had been taken both from the Siqueiros-Arellano
proposal and the draft o f the Inter-A m erican Juridical C om m it
tee481, which required th at the rights be validly acquired according
to the law o f the State in which they arose, was abandoned. The
“ Inter-A m erican Convention adopts a different perspective : it does
n ot proclaim the doctrine o f vested rights according to ‘th e ’ com 
peten t law but according to ‘a ll’ the com petent laws” 482.
During the debates, it was observed th at the adoption of the
form ula set forth in the draft convention o f the Inter-Am erican
Juridical Com m ittee
“ for all practical purposes means th at a country forego its
private international law, since a right is considered as validly
acquired according to a foreign legal system , even though it
w ould n o t be validly acquired according to its own private
international law . . . If it is said th a t the legal relationship is

Private International Law in the Americas

323

to have been validly acquired according to all the laws con
nected to the case, then, either o n e’s own legal system has a
connection too, since the legal relationship has been validly
acquired according to one’s own private international law, or
such law does n o t claim com petence over the legal relation
ship and, consequently, it is possible to adm it it as having been
acquired483.”
G oldschm idt has argued th at the form ula originally proposed cor
responds to the theory o f vested rights th a t
“upholds indirect rules o f universal validity so th at if som eone
validly acquires a right according to the com petent legal system
by virtue o f the indirect rule o f universal validity, all the other
States m ust inevitably recognize i t 484” .
According to Parra Aranguren, the form ula adopted by the Con
vention was appropriate because it perm its the solution o f those
cases in which “ a particular relationship has a connection w ith a
law th at declares it valid and . . . w ith another which declares it
invalid” 485. He added th a t the accepted form ula
“m erely constitutes an exception to the norm al operation of
the conflict rule: the law which it designates as com petent
shall not be taken in to consideration when it refuses to recog
nize a legal relationship validly created in accordance w ith all
the legal system s to which it was connected at the tim e it
arose; an aspect o f particular practical im portance in those
cases involving legal relationships w ith a relative international
character, th a t is, created within a single legal system , but
which subsequently transcend national borders486” .
This rule does n o t expressly establish w hether it deals w ith legal
relationships validly created in accordance with the substantive
laws o f the States parties or w hether it is sufficient th at they be
acquired in accordance w ith their conflict rules. In our view, the
latter in terpretation is m ore liberal and m ore fitting in light o f the
purposes o f private international l^w. It should be observed th at
this in terpretation finds support in E uropean doctrine and in the
Benelux draft (1 9 5 1 :I9 6 0 ) 487.
The public policy exception as it relates to vested rights has been
specifically included in the article under exam ination. U nfortu
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nately, the condition th a t such rights be “m anifestly” contrary to
the principles of public policy, as set forth in the previously
exam ined A rticle 5, was n o t retained. Its effect would have been
to further lim it the public policy exception w ith respect to vested
rights, thus surrounding them w ith greater certainty and stability.
The form ula adopted in A rticle 7 possesses the requirem ents of
conceptual and term inological precision necessary for legal certainty.
F urtherm ore, it is in keeping with the doctrinal and jurispru
dential trends in the hem isphere and improves upon the form ula
used in the Bustam ante Code. The broad reference to “juridical
relationship” takes in issues th a t m ight have been excluded if the
expression “vested rights” had been used, thus allowing for greater
flexibility in the disposition o f specific cases. F o r these reasons,
this article m ay also be considered a positive contribution to the
process o f conventional unification of private international law in
the hemisphere.
(g) Preliminary or Incidental Question
On the subject o f the prelim inary or incidental question, the
C onvention m akes inroads in an area th at has n o t yet been expressly
regulated in national systems. In this respect, the C onvention estab
lishes :
'‘‘’A rticle 8. Previous, prelim inary or incidental issues that
m ay arise from a principal issue need not necessarily be re
solved in accordance w ith the law th at governs the principal
issue.”
N either the M ontevideo Treaties nor the Bustam ante Code con
tain provisions concerning the prelim inary or incidental question
o f private international law 488. N or may similar provisions be found
in the Siqueiros-Arellano proposal nor in the Inter-A m erican Juri
dical C om m ittee’s draft.
The form ula o f Article 8 prevailed over a proposal m ade by the
A rgentine delegation, which adopted the doctrine o f equivalence,
referring to “ the rules o f private international law o f the forum ” ,
and which solved the problem o f internal inconsistency th at could
arise by authorizing the judge to adapt the laws in issue in order to
achieve a reasonable so lu tio n 489. The article under consideration
was proposed by the V enezuelan delegation490.
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The tex t finally adopted does n o t solve the problem concerning
the conventional unification o f opinions related to the prelim inary
question. In fact, the form ula used authorizes each judge to con
tinue applying to prelim inary issues either the conflict rules o f the
forum or the private international law o f the lex causae, in accor
dance with his own theories.
It has been interpreted th at by establishing th a t incidental issues
“ need n o t necessarily be resolved in accordance w ith the law
th at governs the principal issue” , the form ula adopted suggests a
certain tilting tow ards the hierarchical doctrine (application o f
the lex causae)491. Likewise, the expression used in the article:
“in accordance w ith the law th at governs . . .” , should be con
strued as referring to the pertin en t rule o f private international
law, unless it deals w ith a prelim inary question of a substantive
n a tu re 492. As clearly pointed o u t by P. Lalive, the problem o f the
incidental question is n o t th at o f the applicable law, b u t o f the
private international law whose rules will determ ine such applicable
law 493.
The above-m entioned shortcom ings prevent the rule em bodied
in A rticle 8 from being considered a definitive step in the process
o f codification in the hem isphere. F o r this reason, it is advisable
th a t a study be undertaken on the need to improve the form ula
used in order to surround it w ith the necessary clarity and effec
tiveness.
(h) A daptation
By including adaptation in the tex t o f the Convention, progress
has been m ade tow ard filling an existing gap in the national legal
systems, as well as in the inter-A m erican instrum ents. This repre
sents an advance influenced by the continental doctrine tow ards
a m ore effective treatm en t o f international private cases. With
respect to adaptation, the C onvention s ta te s :
“A rticle 9. The different laws th a t m ay be applicable to
various aspects o f one and the same juridical relationship shall
be applied harm oniously in order to attain the purposes
pursued by each o f such laws. A ny difficulties th a t m ay be
caused by their sim ultaneous application shall be resolved
in the light o f the requirem ents o f justice in each specific
case.”
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With respect to this article, which was proposed by the V enezue
lan delegation494, there are no precedents in hem ispheric activity.
It proclaim s a workable policy for the solution o f problem s arising
from the application o f substantive rules from different legal sys
tems, as activated by the conflict rules in a specific case.
The term s adopted are sufficiently broad so as to overcome w hat
Kegel refers to as logical contradiction or antinom y (Seinswiderspruch) or inadequate outcom e (Sollenswiderspruch) 495. Regarding
the first type o f problem , the article under exam ination establishes
the concept o f harm onious application o f the different provisions;
in the second hypothesis, the rule asserts the necessity of solving
the problem in accordance w ith justice or equity in each specific
case496.
The doctrinal and practical position adopted coincides likewise
with G. van H ecke’s opinion th a t in those cases o f sim ultaneous
application o f rules originating in different legal systems, they m ust
be applied in accordance w ith the criteria o f justice and reciprocal
adaptation, which also inspire the legislator and the judge in purely
dom estic cases497.
As previously pointed out,
“ the Inter-A m erican Convention pursues the necessary balance
betw een formal justice, sought by the conflict rules, and sub
stantive justice, which m ust be accom plished by way o f the
specific solution in the individual case498” .
By including the rule under consideration, the jurists at CIDIP-II
also intended to bring about the approxim ation o f the com m on
law and the civil law system s, taking into account th at adaptation
is m ore suitable to the form er due to the characteristic flexibility
o f th a t system.
Article 9 m akes no reference to cases o f adaptation when adap
tation deals with conflicts involving issues subject to successive
laws. This is one aspect o f the Convention which could be improved
in the future.
The rule under consideration represents a positive advance in the
codification process in the continent. The term inological and con
ceptual precision ensures a correct application o f the rule, which
will be facilitated, in addition, by its conform ity w ith the growing
doctrinal trends in m atters o f adaptation in the countries o f the
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hem isphere. Furtherm ore, the rationale o f this institution is the
need to confer upon th e judge the required flexibility for the dis
position o f specific cases, an objective which is accom plished by
the form ula adopted. In addition, the article reflects a necessary
and suitable innovation in conventional private international law
in the hem isphere, fills an existing gap, and represents a valuable
precedent for national doctrine and jurisprudence499.
3. General Rules n ot Included in the Convention
During the debates held at CIDIP-II no consensus could be
reached concerning the adoption o f general rules on characterization
and renvoi. This is n o t surprising. Within the countries, there are no
express rules concerning those in stitu tio n s500, nor even a consensus
in the doctrine and jurisprudence. Nevertheless, the B ustam ante
Code sets forth the definition o f characterization in accordance
w ith the lex fori (A rt. 6 ); however, it is silent concerning renvoi.
The M ontevideo Treaties m ake no reference to either o f the two
institutions.
As G oldschm idt has pointed out, the decision n o t to venture
into the issue o f characterization and renvoi was wise, because “it
was better n o t to solve a problem than to adopt a deficient solu
tio n ” 501. Neuhaus is in agreem ent502, indicating the advantage o f
n o t yielding to the euphoria usually prevalent in international
conferences, which often leads to com prom ise on open issues w ith
the result th a t form ulas adopted never becom e operative.
In so far as characterization is concerned, the silence o f the
C onvention confers upon the judge greater discretion, which we
w ould like to construe as prom oting the judge’s independent
characterization. This is a positive step, in so far as it tends to
grant a m ore active role to jurisprudence and even to doctrine,
thus fostering a ripening o f this topic as part o f an essential
process to arrive at m ore refined conventional form ulas503.
As for renvoi, some take the position th at it would be applicable
if provided for in the private international law rules o f the control
ling legal system as indicated by the conflict rule. This position
finds support in A rticle 2 o f the C onvention which prescribes the
application o f the foreign law “in the same way as it would be
enforced by the judges o f the State whose law is applicable .. .” 504
Similarly, G oldschm idt considers th a t through the adoption in the
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Convention o f the theory o f legal usage, although renvoi has not
been adopted in a prescriptive m anner, it has been accepted socio
logicallysos. On the other hand, Neuhaus is reluctant to adhere to
such c o n stru c tio n 506. O ur view is th at it was n o t the in te n t o f the
legislator to include renvoi in this Convention, either directly or
indirectly. Therefore, it would be desirable to adopt a specific rule,
perhaps as a result o f future w ork in the hem isphere507.
4. Evaluation o f the Convention
An evaluation of the entire Convention tips the balance to the
positive side with respect to its intrinsic structure and co n ten t as
well as w ith respect to the role th a t it m ay play as an instrum ent
o f conventional unification o f private international law in the
hem isphere. The adoption o f the m onist principle (Art. 1), by es
tablishing the suprem acy o f the Convention over international law,
ensures its uniform application throughout the c o n tin en t; the
recognition o f the legal nature o f foreign law and its equality with
th at o f the forum (A rt. 2) favours the accurate application o f the
foreign rule, which is strengthened by establishing the principle o f
procedural non-discrim ination (Art. 4 ); the im provem ent o f the
form ula used in the areas o f public policy (Art. 5) and vested rights
(Art. 7) contributes to the correct application of foreign law, and
is also in keeping w ith the current doctrinal and jurisprudential
trends throughout the c o n tin e n t; the innovation o f including the
exception o f the unknow n institution (Art. 3) and the resort to
adaptation (Art. 9) fills a significant gap in national systems and in
conventional law in the hem isphere, ensuring, particularly w ith the
last-m entioned institution, an appropriate application o f foreign
rules in the interest of justice and equity.
Rem aining for future im provem ent are the form ulas adopted to
regulate fraud on the law (Art. 6) and the prelim inary question
(Art. 8).
Similarly, the issues o f characterization and renvoi rem ain open.
The determ ination as to w hether these institutions should be
regulated internationally will be the task o f future Specialized
Conferences. This will, require a special effort at form ulating doc
trine, which, undoubtedly, will be supported by the governm ents
o f the region and by the private international law interest groups
in the Americas.
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5. Accession by Non-O AS M em ber States
Article 12 o f the Convention addresses the possibility of accession
by States th at are n o t m em bers o f the Organization o f Am erican
States. Such eventual accession is also governed by the provisions
o f Article 13, which stipulate th at reservations may be m ade pro
vided they concern specific provisions and are n o t incom patible
w ith the “object and purpose of the C onvention” 508. In view o f
the traditional tendency o f legislators throughout the Americas to
open conventional instrum ents to States outside o f the region, we
shall briefly consider the possibilities for accession by some non
m em ber States.
Article 1, referred to above, w ould n o t seem to present an ob
stacle for the accession by European countries, since the form ula
used is sufficiently broad in establishing, w ith respect to the deter
m ination o f the applicable foreign law, the validity o f “ this Con
vention and o th er bilateral o r m ultilateral conventions th a t have
been signed or m ay be signed in the future . . .” .
The legal nature o f foreign law as prescribed by Article 2 con
form s to the m odern European trends reflected in recent instru
m e n ts509 ; therefore, it follows th a t this provision would not present
a difficulty for the accession o f the countries o f th at continent.
A rticle 4, on the o ther hand, by establishing equality o f treatm ent
betw een national and foreign law, could raise problem s w ith respect
to the appeal for annulm ent. In this connection, the practice of
the European c o u rts510 varies greatly. Nevertheless, the accession
by countries in which the appeal for annulm ent is not accepted with
respect to foreign law could be m ade feasible by way of entering
an appropriate reservation.
Article 3, concerning the unknow n institution, is sufficiently
flexible in its application and precise in its conceptual form ulation
so as n o t to create an im pedim ent to the accession by o th er coun
tries. The same holds true for A rticle 5, which em bodies the form ula
for public policy in a m anner similar to th a t used in the Hague
Conventions, thus conform ing to the prevailing European trends.
A rticle 6, which regulates fraud on the law, is similar to the rule
adopted by the Portuguese civil c o d e 511. We feel, however, th at the
position taken w ith respect to this article m ight n o t be shared by
some countries, and for th at reason accession w ould be m ade feas
ible through the m aking o f an appropriate reservation512. A rticle 7,
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on the o th er hand, regulates vested rights m ore broadly through the
form ula “ in accordance w ith all the laws . .
and thus, accession
by o th er countries w ould be feasible.
Article 8, concerning the prelim inary question, dem onstrates, as
previously m entioned, shortcom ings th a t prevent it from becoming
a useful tool for conventional unification. Thus, potential accessions
to the C onvention w ith reservations to this article would n o t be
surprising. This is n o t the case w ith respect to A rticle 9 concerning
adaptation, the form ulation o f which constitutes a clear doctrinal
and legislative advance, which m ay encourage non-m em ber States
o f the OAS to accede.
For the above reasons, we concur w ith N euhaus513 in consider
ing accession to the Inter-A m erican Convention on General Rules
by o th er countries, particularly European, as b o th feasible and
desirable.
6. Proper Application o f the Convention. Special Jurisdiction514
As indicated in C hapter II w ith respect to the evolution o f the
codification process in the hem isphere, the application o f conven
tional instrum ents to specific cases comes up against various ob
stacles515. In C hapter III we n o ted th a t the national jurisprudential
practice leads, in m any cases, to an abuse o f the lex fori. Therefore,
it is possible to identify at b o th levels a series o f distortions which
impinge upon the proper application of the conflict rule. It follows
then th at it would be desirable to explore alternatives to correct
such defects and prevent these valuable instrum ents, as in our case,
the C onvention on General Rules, from non-enforcem ent.
It is advisable to proceed gradually tow ard the objective o f uni
form application o f the rules o f private international law, which
process entails a few co-ordinated measures. The first step could
be the creation o f a body responsible for providing inform ation on
foreign rules and on conventional instrum ents in the hem isphere516.
In addition to the corresponding legal texts, this body would gather
inform ation on national jurisprudence w ith respect to dom estic
private cases in order to follow up on the m anner in which the natio
nal legislation and conventional instrum ents are being ap p lied 517.
This follow-up on the judicial practice w ith respect to inter-American conventions, particularly the C onvention on General Rules,
w ould be especially im p o rtan t because it w ould provide the basic
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inform ation for an accurate evaluation o f the practical effectiveness
o f conventional unification o f private international law in the
hemisphere.
A t a second stage, an institution o f a pre-judicial nature could
be created to assist in preserving the cohesiveness o f the legal order
through a unitary interpretation. This stage is particularly significant
because the C onvention on General Rules provides for the validity
o f the “ o ther bilateral o r m ultilateral conventions th a t have been
signed or m ay be signed in the future by the States Parties” (Art. 1).
This could lead to an overlapping o f international rules called upon
to regulate a specific case, a situation in which it would be necessary
to overcome potential contradictions by way o f uniform interpre
tation. Such uniform interpretation w ould also be im portant in
those cases in which the application o f international instrum ents
were to vary from country to c o u n try 518. This process o f develop
ing institutions for the uniform application o f the Convention could
culm inate in the establishm ent o f an international jurisdictional
entity, with binding authority and com petence in cases involving
the application o f rules o f conventional private international law.
On the national level, it would also be desirable to create special
courts to hear cases involving foreign elem ents governed by rules
o f dom estic private international law.
(a) International Jurisdiction
The idea o f creating an international jurisdictional en tity is n o t
new. It requires the participating States to relinquish their juris
diction over certain legal m atters to a m echanism created by the
international com m unity, to which international disputes m ay be
subm itted. Moreover, it involves a reconciliation o f the classic
concept o f sovereignty w ith the need to rely on a stable, indepen
dent and supranational m echanism.
The first attem p t to create a perm anent organism having com pe
tence to decide disputes through binding judgm ents originated at
the Hague Conference o f 1907. The proposal to establish a perm a
n en t international court failed due to the S tates’ dem ands to be
represented in their entirety. Contem poraneously, the Central
Am erican Court, which m anaged to function for only a brief tim e,
was established519.
During the discussions on the B ustam ante Code in 1928, the
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proposal was m ade th a t specialized judges be appointed to ensure
the correct and continued construction o f the Codes’ provisions 52°.
This proposal was subm itted to the m em ber States for their com 
m ents, but was n o t accepted.
With respect to the International C ourt o f Justice, which origin
ated at the U nited N ations, we m ay note the influence o f the prin
ciple o f sovereignty as reflected in the basis o f its com petence, in
its m ake-up, and in the nature o f the cases subm itted to it. It is
interesting to recall the so-called “Affaire Boll” , one o f the private
international law cases (appointm ent o f guardian) subm itted to
the C ourt for the purpose o f determ ining the application o f the
Convention o f 1902 s21.
The establishm ent o f the E uropean C ourt has been th em o st effect
ive step taken tow ard the creation o f a judicial organism, in th a t the
C ourt constitutes an independent and perm anent decision-maker
in the international sphere, whose rulings are binding on b oth the
organs o f the European Econom ic C om m unities as well as on the
States or individuals who are parties to international relationships.
A fter m ore than 25 years o f an econom ic integration process,
there is a conviction in the European Econom ic Com m unities th at
their econom ic u n ity which gradually expanded to other areas,
w ould n o t have been feasible w ithout an adequate and well-defined
legal fram ew ork. To attain this, com m on uniform rules have been
drafted w ith the objective o f harm onizing the national legislation
in force in each o f their m em ber States.
This process shows th a t the classical relationship betw een the
State and the individual, em braced in the traditional concept o f
sovereignty, has been transform ed into a com plex scenario in
which the interests o f nations and individuals, in addition to those
o f the C om m unity itself, are at play. This trip artite connection,
which is regulated by C om m unity law is strengthened by the
existence o f an independent judicial organ, the C ourt o f Justice.
Am ong the prim ary functions o f this body are the application and
in terp retatio n o f treaties, the control over the legality of the acts
o f o th er organisms, and the rendering o f advisory opinions on pre
judicial m a tte rs522.
The general principle is th a t the C ourt does n o t have com petence
to pass judgm ent on provisions o f national law o f the m em ber
States. Nevertheless, there are specific circum stances which require
it to do so.
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In m atters involving contracts entered into by the C om m unity
or by its representatives, and containing clauses granting it juris
diction, the C ourt has applied the rules o f public or private inter
national law. On the o th er hand, C om m unity law has to take
national rules in to consideration in order to determ ine the status
or legal capacity o f an individual and to decide w hether they are
the subjects o f rights or liabilities arising from C om m unity law.
Such is the case when an action is brought before the C ourt invol
ving, for instance, a request for the dissolution or liquidation o f a
comm ercial com pany, or, for exam ple, when an advisory opinion is
requested from this body on the financial liability resulting from a
divorce decree affecting an em ployee o f the Com m unity. Conver
sely, the national courts can go so far to apply rules o f C om m unity
law or o f law deriving therefrom when, for example, the conventions
on jurisdiction or the convention on the validity o f foreign judg
m ents, adopted in 1968, are invoked in national courts. National
courts will be able to reach this stage only when the integration
processes have m atured, th a t is when the sovereignty concept is
partially waived for the benefit o f com m unity interests, and at
such tim e as the States perceive the need to attain legal security by
m eans o f new institutions.
The European C ourt has n o t heard m any specific cases o f private
international law. Nevertheless, it could hear them and establish the
corresponding jurisprudence, provided th a t its com petence to hear
cases including foreign elem ents523 was defined m ore precisely.
The creation o f the C ourt o f Justice o f the Cartagena Agreement,
which has responded to the need to rely on a judicial authority to
construe the rules stem m ing from the Andean Subregional Agree
m ent, is an encouraging Am erican m odel o f a subregional institu
tion for the effective enforcem ent o f com m unity rules.
A rbitration tribunals are o f great significance in the field of
international business transactions. In the inter-A m erican system ,
arbitration enjoys a certain degree o f popularity, as exem plified
by the Inter-A m erican Convention on International Commercial
A rbitration, approved in Panama in 197 5 524.
The creation o f an inter-A m erican court w ith specific powers to
intervene in the solution o f cases o f private international law would
n o t only ensure the correct application o f the rules o f such law, but
also strengthen the inter-A m erican system and pro tect individual
interests. Obviously, it will n o t be easy to attain the ideal o f an
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international jurisdiction. I t will be the p roduct o f experience and
o f the legal form ulas th a t have been devised throughout the course
o f h isto ry S2S. In the field o f private international law, and specifi
cally w ithin the Am erican regional am bit, it would seem th at the
States are n o t yet prepared to accept a supranational schem e in
the jurisdictional area. Nevertheless, the prospective consolidation
o f integration systems m ay open the door to such a possibility and
the integration process m ay provide m ore adequate m echanism s
in response to the need for harm onization o f conflicting interests
and the desire to ensure legal equality for persons subject to the
law.
(b) Specialized National Jurisdiction
There are three options for treatm en t by the national courts o f
cases including “ foreign elem ents” 526. The first w ould be the refer
ral o f “intern atio n al” m atters to special courts. This notion has
already been contem plated in the work o f Pierantoni, the Italian
jurist, who conceived o f trial and appeal c o u rtss27.
However, he him self rejected this idea for legal and practical
reasons, the m ost im p o rtan t o f which is the undesirable division of
m atters, which creates a special problem in the area o f family law,
and bureaucratization o f justice resulting from the excessive spe
cialization o f judges, and the consequent expansion o f the special
courts.
A second alternative involves the m odification o f jurisdiction
rationae loci in order to confine international procedures to a
single jurisdiction, which could be, for exam ple, a court o f first
resort. The court could be provided w ith the necessary resources
as well as advisers to support the judges’ work. The Argentine draft
code on private international law provides for the creation o f a
special jurisdiction in international m atters. The article entitled
“Fuero Propio de Extranjería”, provides th at the Executive Branch
shall organize courts w ith international jurisdiction to hear cases
dealing w ith private international law 528.
The third alternative, which would n o t require any legislative
am endm ent, is to assign cases w ith “ foreign elem ents” to special
sections o f the com petent courts or to certain judges. In this way,
judges would attain a certain degree o f specialization, thus gaining
the necessary experience to deal w ith difficult m atters requiring
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the application o f rules o f private international law. The reform o f
Gerichtsverfassungsgesetz (law o f the courts) was similarly con
ceived w ithin the m odification o f private international law in the
Federal Republic of G erm any529. Moreover, the possibility of
relegating “intern atio n al” m atters to the fewest num ber o f courts
ought to be considered530. An interesting example is the D istrict
C ourt o f Ham burg, which has a Special Division th a t heard 850 cases
in 1975, o f which 650 were connected w ith foreign elem ents531. The
advantages o f this solution are the possibility th at judges acquire
greater specialization and therefore, establish m ore unified criteria,
and th at the dissem ination o f judgm ents becomes facilitated,
“ All o f which brings about an awareness o f the need to
provide adequately for the cases w ith foreign elem ents and
finally o f the im portance o f private international law in the
m odern world, in which the individual requires increasing
p ro te c tio n 532” ,
since
“ [w jith o u t a concentration o f such cases, the application
o f foreign law would continue to be very difficult, in th at
private international law would be com posed o f m am m oth
theoretical structures, o f little practical effectiveness with
respect to the im portant purposes it m ust accom plish in the
m odern w o rld 533” .

